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Office of the Dsrector General of Police mree oews

| eqal Cell.._ PHQ

No_ 215 ?'jﬁf | /R-100/DGP/LC/2015, Dated 2.5 August, 2015.

To
The Supermtendent of Police,
North/Unakoti/Dhalaifknowai -
West/Sepahijaia/Gomati and
South Tripura District.

Subject:- Transmission of copy of Judgment and- Order dated 00-07-2015 of the
: Hon'ble High Court of Tripura passed in AB No. 39 of 2015 (Shri Sujit
Dhar-Vs- The State of Tripura) arising out of West Aqartala P.S Case

No. 47 of 2015 U/S 21(C) NDPS Act, 1984,

Please find enclosed copy of Judgmerlt and Order dated 09-07-2015 of
the Hon'ble High Court of Tripura passed in AB No. 39 of 2015 (Shri Sujit Dhar-Vs-
- The State of Tripura) arising out of West Agartala P.S Case No. 47 of 2015 U/S
21(C) NDPS Act, 1984, contents of which is self explanatory o

This is for information and necessary action please.

Enclo:- As stated. . | “ o ﬁﬂ/l‘m(— -

(Lalhminga Darlong)
Asstt. Inspr. Genl. of Police(Crime),
- _ ~ For Director General of Police.

. Tripura,
Copy along with enclosures to:-

(M The Inspr. Genl. of Police(L/O), Tripura forinformation please.
(I The Dy. Inspr. Genl. of Police{SR), Tripura for information
please. ' : _
()  The Dy. Inspr. Genl. of Police(NR), Tripura for information
please. '
(V) I/C, TPKN, PHQ for uploading the same in the Tripura Police

(‘/ Knowledge Network.
) liC, E-Governance Cell, PHQ for uploadmg the same in the
Tripura Police Website.

(Lalhminga Darlong) -
Asstt. Inspr. Genl. of Police(Crime),
For Director General of Police.
Tripura.
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THE HIGH COURT OF TRIPURA
"AGARTALA
A. B. No. 39 of 2015

Accused-Petitioner:

Shri Sujit Dhar, ‘

S/o. Late Gopal Chandra Dhar,

Resident of Lankamura, Uttar Para, P.S:-
West Agartala, District-West Tripura. -

By Advocates :

Mr. P. K. Biswas, Sr. Adv
Mr. P. Majumder, Adv.
Ms. C. Bhowmik, Adv,

Respondent
The State of Tripura,

(Represented by .the Commissioner-cum-

Secretary), Department of Home, Govt. of
Tripura, Agartala

By_Advocate
Mr. R. C. Debnath, Addl. P.P.

BEFORE .
»  HON’BLE THE CHIEF JUSTICE MR. DEEPAK GUPTA
Date of hearing -1 29'"May, 2015,

Date of Judgment & Order : 9% July, 2015,

Yl

_ Whether fit for reporting : Y:';S/No ‘
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JUDGMENT & ORDER

“This b_ai'! petition by the petitioner has been filed in respect of

B S weine R B S

West Agartala PS Case'No.j}? of 2015 (re-numbered as Special NDPS Case

No, 13/2015) registered against the petiﬁioner uriderSection 21(c) of the
. : : T % :

'NDPS Act, 1985, her_einafter referred to as the Act.

[21 - The prosecutlon story bneﬂy stated is that the Ofﬂcei’-in-

Charge of the- West Agarta!a pollce station I’ECE]VEd secret’ mformahon in




the morning of 24.04.2015 that large armount of codeine based cough SyTUp

was illegally stored In the house of the petitioner. The matter was' brought -

to the notice of the Superint_endent of Police concerned. Thereafter thé
informant along wifh other staff went 1 Lankamura, identified the house of
the petitioner and on conducting r.aidv recovered 975 bottles of phynsidol,
150 bottles reco-dex and 160 bottles of Es-kup from the hut of the
petitioner. The petitioner was thereafter arrested and the bail petition ﬁied

hefore the trial Court was rejected. Hence thepresént bail application. '

[31 - S P. K, Biswas, learned senior counsel appearing for the

petitioner has raised two contentions before this Court. The first contention

is that the provision of Section 42 of the Act have been violated and the

second contention that the provision of Section 52A have been violated. It

" is'the contention of S_Jri' Blswas that Section 42 of ’ﬁhe Act has been violated

because thie Investigating Officer has not recorded the reasons of his belief -

in writing. With regard to Section 52A the contention is that the samples
have peen drawn by the police officer at the spot and this is violative of the

provigion of Section 52A of the Act.

[41 " gection 42 of the Act reads a§s follows:

w42, Power of entry, search, seizure and arrest
without warrant o authorlsation.-—~

(1) Any such officer {being an officer superior in rank
to a peon, SEpPoy or constable) of the departments of
central ~ excise, narcotlcs, . customs; ‘revenue
intellegence or any other separtment of the Central
Government including par--military forces or armed
~ forces as is empowered_iu this behalf by general or
spectal arder by the Canti al Government, or any such
officer {being an officar superior in rank to a peon,
sepoy or constable) of the revenue, drugs control,
excise, police or any other department of a State
Government as Is empowéred in this behalf by
general of special order of the State Government, if

AB No. 39 of 2015
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he has reason to pelieve from persons knowledge or

writing that any narcotic drug, or psychatropic
substance, or controlled substance in respect of
which an offence punishable under this Act has been
committed or any document or other article which
may furnish evidence of the commission of such
offence or any iflegally acquired property or any
document or other article which may furnish

evidence of holding any illegally acquired property -

which is liable for seizure or freezing of forfeiture
under Chapter VA of this Act is kept or concealed-in
any huilding, conveyance OF enclosed place, may
between sunrise and sunset,~ -

(a) enter into and search any such building,
conveyance or place;

{b) in case of resistance, break open any door
and remove any obstacle to such entry;

{c) seize such drug or substance. and all
materials used in the manufacture thereof and
any other article and any animal or conveyance
which he has reason to believe to be liable to
confiscation under this Act and any document
or other article which he has reason to believe

may furnish evidence of the commission of any .

offence punishable under this Act or furnish
evidence of holding -any’ illegally acquired
property which is liable for seizure or freezing
or forfeiture under Chapter VA of this Act; and

(d) detain and search, and, if he thinks proper;
arrest any person whom he has reason to
believe to have committed any offence
punishable under this Act:

provided that in respect of holder of a licence for
manufacture of manufactured drugs or psychotropic
substances or controlled substances, granted under
this Act or any rule or order made thereunder, such
power shall be exercised by an officer not below the
rank of sub-inspector:

Provided further that if such officer has reason to

helieva that @ search warrant or authorisation cannot
be obtained without affording opportunity for the

concealment of evidence or facility for the escape of

_ an offender, he may enter and search such building,

conveyance or enclosed place at any time between
sunset and sunrise after recording the grounds of his
belief,

(2) Where an officer takes down any information in-

writing under sub-section (1) or records grounds. for

his belief under the proviso thereto, he shall within

seventy-two hours send a- copy thereof to his
immediate official superior.]”

information given by any person and taken down in

page 3 of 23
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learned senior counsel has refied upon the

(51 Sri Biswas
Banu alias Janafthan‘_i"'_alfés: 7'

the Apex Court In Safija

judgment of
yanani and another Vrs. State through Inspector of Police: (2014). - ot
SCC 266 wherel it is held that compliance of Section 42 1s manciat'ow and :
+his factor can be taken into consideration even at the time of grant of ball.
| There can be No quarrel with' this proposition of the law that even at the" .
' % stage of grant of ball it it Is shown that section 42 thas not been complied "~
| \ \ .
- ® Q\gxf@ with this Court s not powerless 10 grant bail. ' X
W Ee™ ' ~
66{\ ‘\rﬂ(\Q
.\0\6 0\}{\?\9\@. : E r ‘ ‘ . . &
w\G'Pga\' [6] Sri P. K. Biswas also placed reliance on the judgment of the™
Apex Court in pirectorate of Rrevenue and Anotgher Vrs. Motiammed ¢,
d that the ©

Nisar Holia ¢ (2008) 2 SCC 370 wherein the Apex Court hel
t record the same in writing. In

Officer who received the information mus

para-19 the Apex court held as follows:

»Ip the instant case, the statutory requirements had
not heen complied with as the person Who had
received the first information did not reduce the -

same in wiriting. An officer who received such
information was bound to reduce the same In writing
and not for the person who hears thereabout.
Furthermore, in this case, apart from proving the fax
and the copy © '

f a challan ‘nothing else has been
proved. K EFxT :

17] Saction 42 has been the subject of judicial interpreté_\tion by a

© Constituti

on Bench of the Apex Court in Karnaif Singh Vrs. State of

r discussing the entire faw on the

p09) 8 SCC 539 and afte
rovisions Qf the NDPS Act the

Haryana: {2

subject and making reference o various P

Apex Court held as follows:

on 42 of the MNDPS Act
d officer, if has @ prior
should necessarily
a he has reason to

w31} Sub-section (1) of Secti
lays down that the empowers
information given by any person,
take it down in writing and wher

Page 4 of 23
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believe from his personal knowledge that offences’

under Chapter TV have been committed or - that

materials which may furpish-evidence of commission

. of such offences are concealed in any building etc. he

may carry out the arrest or search, without warrant

between sunrise and sunset and he may do s0

without recording his reasons of belief. The proviss =
+o sub-section (1) of Section 42 lays down that if the .
empowered “officer has reason to believe that a

search warrant or authorization cannot be cbtained

without affording opportunity for the concealment of

evidence or facility for the escape of an offender, he

may enter and- search such building, conveyance or

cnclosed place, at any time between sunset and -
cunrise, after recording the grounds of his belief. )

22) sub-section (2) of Section 42 as it originaily
stood mandated that the empowered officer who
have taken down information in writing or records
the grounds of his bellef under the proviso to sub-
section {1), should send a copy of the same to his
immediate official superior forthwith. But after the
amendment in the year 20031, the period within
which such report has to be sent was specified to be
72 hours, Section 43 deals with the power of sejzure

and arrest of the suspectin a public place.”
The concluding portion of the judgment reads as followst =

w5 In conclusion; what is to be noficed is Abdul

nashid did not require literal combpliance with the
‘requirements of Sections 42(1) and 42(2) nor did

Sajan Abrahant hold that the requirements of Section :
42{1) and 42(2) need not be fulfilled at all. The effect 3
of the two decisions was as follows 3

, I
(a) The officer on receiving the information (of the i
nature referred to in Sub-section (1) of section 42) !
from any person had to record it in writing in the l
concerned Register and forthwith send a-copy to his ‘i
immediate official superior, before proceeding to k
rake action in terms of ~lauses (a) to (d) of section l
42(1)- : o : !

|

|

(b) But if the information was received when the

officar was not in the police station, but while he was

on thg. move either on patro} duty or otherwise,

gither by mobile phone, or other means, and the

information calls for immediate action and any delay -

would have resulted in the goods or evidence being

removed or destroyed, '+ would not be feasible or IT

practical to take down in writing the information o

given to him, in such a situation, he could take action -

as per clauses (a) to (d) of section 42(1) and

thereafter, as .soon-as it is practical, record the !

information fit writing and forthwith inform the same i
i
|

to the officlal superior .
(¢) In other words, the compliani:e with the

retjuirements of Sections 42 (1) and 42(2) in regard
: . -

AB No. 39 of 2015. page 5 of 23
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to writing down the information received and
sending a copy therenf to the superior officer, should

| . normaily precede the entry, search and seizure by &,
‘ the officer. But in special circumstances involving
emergent situations, the recording of the information
in writing and sending a copy thereof to the official
superior may get postponed by a reasonable period,
that is =fer the search,’ eniry ang seizure., The
question Is one of urgency and expediency.

(d)} While total non-compliance of requirements of =
sub-sections (1) and (2) of section 42 is
impermissible, delayed compliance with satisfactory
explanation about the delay will be acceptable
compliance of section 42. To illustrate, if any delay

may result in the accused escaping or the goods or

evidence baing destroyed or removed, not recording

in writing the information received, before initiating 4
action; or non-sending a copy of such information to
the official superior forthwith, may not be treated as
| violation of section 42. But if the information was
received when the police officer was in the police
station with sufficient time to take action, and If the,
police officer fails to record in writing the
information received, or fails to send a copy theieof,
to the oificial superior, then it will be a suspicious
circumstanrce being a clear violaticn of section 42 of
the Act Similarly, where the police cfficer does not
record the information at all, and does not inform the
official superior a* all, then also it will be a clear
violation of sect.cn 42 of the Act. Whether there i5
adequate or substantial compliance with section 42

or not is a question of fact to be decided in each -
case. The above position got strengthened with the
amendment ko section 42 by Act 9 of 2001.”

[81 On behalf of the State refiance has been placed on Kuldeép
Sianh Vrs. State of Punjak: 2011 AIR SCW 2553 wherein the Ap;.x
Court held that if an Investigating Officer received secret information that
the accused Is dealing in contraband while he was on patro! duty, it was not:
necessary for him to take down the Information in writing there and ,'Ehél‘"l.
1. et case the officer after receipt of the information proceeded 1o
e qonduct the search and make the seizure and thereafter the information
was recorded on s return to the potice station. The Apex Court held that

- -avisions of Section 42 had neen substantially complied with.

.
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when the Const
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se the empowered officer has -priet”
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ant is hat In case the officer ha
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s from nig personal knowledge that any offence under Chapter IV has _be'é'n
committed O that an materia! which may furnish evidence of comm'tss‘!.'on of
such offences are concraled in any puilding he may carﬁ out the arrest OF
and sunsel even without recordifig

petween sunrise

without warrant
arried out after

search
sver, ifthe search has o be C
ust record his

-sasons Of petief. How
e then the empowered officer M

d before sunyis
n cannot be

or authorizatio ;o
d search the

sunset an
5 search warrant

n adequate opportun'lt\/ to enter an

reasons 10 peligve “nat

thout affording a
er. receives ‘

Abtained Wi

'.;u:ld}hg. T;ne Apex Courr has also held that when the offic

' -'mformat'lon of the' comm'\ss'\oh of an offence as referred O gub Section @)

of Section 47 he same should be recorded in wﬁt‘mg in the fegister'
or official

same shail pe sent 10 the super

concerned and a copY of the

hefore taking further acnens.

1101 ar ing stege of grant of bail this Court is not to took into the | o
to whether there a3 peen strict compliance 0 the
niial

detailed issue a3
oviélon of Section az of the Act ©f pot. In case there 1S subsia
cide after recording

oy
al Cowrt chall de

compliance that is sufficient and the fri
pliance 15 sufficient oF the non-

1 whethér that com
lled for the case diary,

ted in vit'xat‘shg ha trial. 1 had ca

?%{/ compliance has resul
_ I
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ans found that an Entry No.512 has been made i which it was mentroned '

3o+ oo the basis of secre: imrgrmation received hugs quan‘ttty of codelne -
was i kely to ba recovered from the house of the petitioner at Lankamura. It
was stated that if & _aff WL!! conduct raid/search at above noted location

nrer leadership of the S.P (E. B) certain action could be taken. This in My

b
E
f

Ve
e \< pimian 15 sufficient compiiance with Section 42.

ri1y As far 72 Sectron 42(1) of the At is concerned the raid was

conducted betweeo J.Z 30 o 14.10 hours i.e. after sunrise and befcre ‘

E

G Therefore, it was not necessary for the empowered officer 10 E

‘ . comply with the first proviso to Section 42(1) of the Act, There are'two 1
types of reason? < elief contemplated under Section 42 of the Act. In case | E

| e the investigation is not initiated on the basis of -secrel lnformetion r.ece‘wed
smon the empowered oifiear is required to record the reasons of his belief
a5 10 why a raid should be conducted. In €ase the raid is being conducted
under gection #" of the Act on the basis of secret informafion received
which itself discicses the comrn'rssio_n of offence then'no reasons of beiief of

< jpvestigating officer are to be recorded. If however the investigating

officer himself wants to search any pr‘em‘rses under Section 42 and there is
no secret inf~ation which has been -acorded then he must record the

reasons of his befief as to why he bes.eves that an offence has begn

~smmitted and a senrch '-'nould be conducted However such rald can be

con_ducted.only henween sunrise and sunset and if ¢uch raid has to be

conducted & "if sunset and before sunrise then either warrant  of
auzhorization shouid be obtained or the officer should record his ground of

~elief as to why It 3° nct possible 10 obtain warrants of authonzat;on

S a

AB No. 32 of 2055, ' : : page B of 23 - b




merato he shall within 72 0

~aperior officlals.

/ﬂ? HeE i

There was no requiramant 1o

RACH

~ig position 1S made ¢ie=r from Sub Section (2) of Sectlon 42 which cleafly
lays down that where an officer takes down any information in writing " -

unc o Section (1) or rect

fans The présent case is one of prior secret information received
. going througn the rocord 1 find that the information has been

cecorded in the G. D Eniry and appears 1o be sent to senior officials als0.

rae oo was conducted afear sunrise and before sunset.

Asstt. Ragistran {Co qngﬁ L
High Sourt cf Tribge Dy
F\.gar 4 ﬁ - .
B, Aat. 3

“ lhorlzed yie 51872

v+ grounds for his belief under the proviso

curs sent a copy thereof to his immediate

record any belief 2% this stage especially when

o

Tre next contention of leamed sepior counsel s that the

prosecution has v.o=2d the.provision of Section 52A of the NDPS Act in @s

much as the inventory nas not been certified by the Magistrate on that day

- saquent thereto, Seron 52A reads as follows:

wgan,  Disposal

{(Lihe Central
tha hazardous
psychotropic su

any other

nsyrotiapic substances.

substitution, <o
“auant considerations, by notification -

of seized narcolic drugs and : -
i

Gover_nment =y, having regard to

nature of any narcolic drugs of

hstances, thelt yulnerability to theft,.
Astraints of proper storage space or

such

publishec the Official Gazette, specify
narcotic drugs or psychotropic substances or class of
narcotle drugs or class of psychotropic substances
Vol -hall, as soon as may ha ~frer their seizure, ba
o 1 of by such officer - ' stich manner as
thas Government may from Sme to time, determinge
after foliowing the procedure hgre’ana,fter specified.

(2) Where any narcotic drug o©f psychotropic
substancs Cut been seized and forwarded to the
officer-in ge of the nearest police station or to
the officer empowered under section 53, the officer
red to in sub-section (1) shall prepare an

o oory of such narcot s wr.gs or psychotropic
; - _rmances containing sucr cateils relating to their
\{ descrintion, guality, qianiity, moda of packing,

marks, numbets of such other identifying. particuiars

A.B No: 39 of 2015. " page® of 23
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L
hedinh

of the narca’i™ “rugs of psychotropic substances or
the packing i3 which they are packed, country of
origin and other particulars as the officer referred to
in soh-caction (1) may consider relevant to the
of the narcotic drugn oOF psychotropic
~»5 in any proceeding der this Act and
make r application, to any agistrate for the
nurpose ci—

b

{a) car’
§0 pri,

ng the correctness of e inveniory
e OF

s TR T

(b) talking, in the presence of such Magistrate,
shotographs of such drugs or substances and
~arrifylng such photogrannis o true; or

‘% allowing to draw renresatative samples of
such drugs or substances, In the presence of

. such Magistrate and certifying the correctness
of arv Ur of samples so drawr.

B & i PR

o

{3) Whera = apnlication is made undar sub-section

(2), the Mazgistrate shall, as soon as may ha, allow

the apn’ication. :

] :
E Athstanding anythino contained in the
4 217+« Tvidence Act, 1872 (1 of 1.872) or the Code of
l& Criminal Procedure, 1973 {2 of 1974), every court

inventory, =2 photographs .of narcotic drugs or
psychotre,- substances and any iist of samples
drawn uiver sub-section (2) and certiffed by the
Magistrate, as primary evidence in respect of such :
offence.” : : : i

]

:

trying an offence under this Act, shall treat the " ' %
!

TR Laction was Inserisf ifo the NDPS Act By the

A ITAGE A e

" Amendment Act 2 of 1050 w.e.f 29.5.1989. The heading of the Section is

“usposal of seized nzoctlc drugs and psychotropic substances.” This

section has nothin~ to do with search and seizure operations or the sealing

of the contrabene or drawing of samplas 2t *he time of search. Sub Section
74) of Section 32A erouowers the Central Government to specify certain
narcotic drugs, psychoiropic substances, confrolled substances &tc. which .

,  should scon after the seizure be disposed of by such officer in a manner

: ' specified by thz Government. Sub Secion (2) of Section 52A cleerly lays

dawn  that where -~ny contraband substances j.e. narcotic drg,

nsychotropic substancz, controlied substances or Conveyances has bzen

T T R T R T R S

- ,,.,.__,,,.,.._ﬂ”m«.‘--:.-n;_-;fr—m—-.—v.‘

seized and foresrded to the Officer-in-charge of the nearest police station

o

A.B No. 35 of 2015, _ Page 10 of 23
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ons in the country that the
-~ould not but rake note of it, Those
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t1en the materia} cah be taken to the polic_:e station. Even in euch cases
firstly an attempt should be made that the entire seized matenal is sealed
in cne packet and then taken fo the police station or to the empowered
officer along with the persen arrested, if any under Section 52A of the Act.
—ne material has to be produced before the Magistrate only where the
search has been conducted pursuant to search warrant issued by a

Magistrate.
b

7277 ~ Thereaftar when the contraband material is produced in the
police station the officer-in-charge of the pohce station must also ensure
that ¥~ material is resealed. In case the mvest1gatmg officer has sealed the
materlal and drawn the sampies at the spot then the Investigating Officer
can either reseal the eo’ore material wn:hout openmg the seals and he can
affix his own seals_ also on the seaied package prepared by the '
,Inveetiqating Officer. In such an event the officer-in-charge of the police
station shall- prepare the inventory on the basis of the seizure report

prepared by the Investigating Officer at the spot.

[ze? ~ In case however, Investigating Officer has not prepared
selzure report at the spot and has brought the entire material to the police
station then the Oh’”’cez‘-in-Charge of the pol.ice station should ensure that
the same Is weighed and properly Identified as discussed hereinabove and

a.t):east‘ovo representative samples are drawn out in accordance ‘wirh law.
| Thereafter, the entire material should be sealed and a memo should'be

- prepared In this-regard. As far as possible Independent witness should he

associated with this process.

" AB No. 39 of 2015, . : Page 18 of 23
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sna NDPS Act in order tC curb and, i possibie,‘eradicate the evil 50 much s0
mat severe deter "~ inimum  punishme: s " ave been prescribed for
+-nce found guilty. The laudable object enunciated above cannot and

: ~pt be permitted T2 jefeated through imparting non-existent,
meaning to some mere sachnicaiity found here and there in the Act of rules.

Simulteneously © - 08 caution has to " ~hserved to bestow rightful

~lace to such provisions which the legislature has enacted, in its wisdom, o

% vnat In no case, &b rnncant 1S convicted, for the minimum sentence

iaid down for most of the offences are rigorous imprisonment for ten years

extendingup iz Y vears besides very vy fine.

o Though the 2.2 @ Special Act under Section 51 the provision
of the Code of Criminai brocedure are applicable "1 59 far as they are not
inconsistent with 72 provisions of the Act in respect of all warrants issued

and arrests, sezrcres and seizures mace nder this Act. Therefors, any

~mec or seizure mace nder the Act should co: nply with the provisions of

ine Code of Criming! ~eccedure unless the ACE nzs made some specific

provisicn in vhic ~zaard, Ti 1989 Section S7A was not even a part of tb'e -

Act. Sections 51 & =7 of the Act reads a& ol owWs!

wgy, provie ~ns of the code of Cri.ainal procedure,
1973 o somy 10 warrants, arrasTi; searches and
scizures.—The provisions of the Code of Criminal ‘
procadure, 1973 (2 of 1974) shali applys in so far as -
+ o =re not inconsistent itk *he provisions of this
r3 all warrants issus - arrests, searches and
w25 made under this .=

53, Dsposal of persens arrested. and arficles
saized.— :

(1} Any 2ol arresting & perso:’ snaer section 41,
garrion 42 section 432 or section 44 shall, as scon as
=ay be, inform him of the grounds for such arrest.

~: eyery person arrest . ~nd article seized under
S emnt issued wnder £ nacnzdon (1) of section 41

a8 No, 38 of 2015. Page 12 of 23
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181 - Section 55 of the ACLT
wgy, Police to take charg
delivered.-'-}\n ofﬂcer-in-ch

AB No. 3% of 2015.

High S ourt o) AP
@l

sary delay o the

o seized undér :
gection 43
without

ient despatch;

ction (2) of Sectio

ply when the sel

a Magistrate and S

of the officer conc!

r-in-Charge of the ne
r Section 53 of the

al of the material i

the Central Gover

nts- such @s Excls

eads as follows:

a of artic
arge of @ pol

13

police - -

53.

yson of

or sub- )
take:

disposal LT

n 52 of the Act

e same shall D&

Magistrate by whorm
izure has taken place
ub section (2) has no

ke place under Secﬁo?xs

section (3) of the Act
erhed to ensure that

out

are forwarded with

arest police kation Of

Act. Such an officer 1

accordance with law.

_nment may

e, Narcotic,

les seized and
ice station

e




Cartified to belg true Copy

. : 14
I . o, Bssit Registrar { Copfin s :
. : “ Figh @ourt of Yripurd, :
g . -NQC .
CAN ol 182

siEried Wik

shall take charge of and Kk in safe custody,
pending the orders of the Magistraie, all articles
seized under this Act within the iocal area of that
~ police station and which may be delivered to him,
and shall allow any officer who may accompany such
~ articles to the police station ‘or who may be deputed
for the purpose, to affix his seal.to such articles or to
take samples of and from them and all samples s0

) e c ), taken shall also he sealed with'a seal of the officer-
‘ o 0' ] \ _ tn-charge of the police station.” : -
agh S
é\ i - . s
S St : : : . : : .
,{\,\éﬂd\?ﬁg—m‘?“‘ﬁ _ This section provides that the Officer-in-Charge of the police

S
(0® o gt B F9Y, e 17 e R : g
O s ‘station with whom. the seized article ‘has been d_e_ppsited shall take charge

of the same and keep the same in safe custody ‘pe'nding the orders of the

Magistrate. He also has been given to the power to affix his seal to such
articles or to take samples of and fromithém. All of the samples so taken

. shall be sealed with the seal of the Officer-Iin-Charge of police stalion.

[19] To sum up Chapter V of the Narcotic Act _lays"/ down the

prbcedure to be'fol’lowed after the search and arrest of the accused. .

»_Acc_ording to Section 52(1), 'the person arrested is to 'be_.'informed; as so0n

as-may be, about the grounds of arrest.:Section‘SZ(Z') says that the -person' |

\. ~arested and articles seized are o beéfoﬁvarded'to the Magistrate who'
| issued the Warrant __l;nder Section_41(1), However, in cases other than.

warrants, the person arrested and articles seized are to be forwarded to the

®  Officer-in-Charge of the nearest police Station or the Officer invested with
< powers of Officer-in-Charge of a Police ‘Station for the investigation of

offence under the Act (suB—section (3) of Section 52). Section 55 casts a

duty on the Officer-in-Charge to keep articles in-safe custody and allow any
I F Ps “officer, who may be accompanying such articles, to put his Sé'al‘.or"‘take

sample. Then comes Sectlon 57 which postulates. that any person making -

ST S - B '
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[291 Thereafter the police officer 1s required to deposit the seized

material i.e. the bulk seized material as weli as the sampl'es with the police

official, in-charge of the Malkhana who shall make an entry in the Malkhana

register giving the time and date and receipt of samples along with other".
details such as the number of packages, number of seals, identifying mark

of the seals etc.

30} Thereafter, the Investigating Officer or any other -empo_weréd
officer can send cne of the samples drawn to the Forensic Scier_\ce'
Laboratory. The identity of fhe 'policeA officials who. is deputed should be
clearly established. The Malkhana in-charge should hand over the sémp'le
along with a certificate (sorﬁetime referred to as road certificate) givi}'\g
detalls of the nacket containing the sample inclu_ding number of seal_s,
identiflcation mark of the s_eals, case vno.' etc. The police official who takes‘
the sample to thc’a- #orensic Science Laboratory must deposit the same with’

the FSL against proper recelpt. The ESL in its report should mention the

' welght of the sam'ple, the identification marks of the seized articles etC.
During trial it is-the duty of the prosecution to examine each one of the
ofﬁcla_.ls that is the o,;ﬁcer who carried out the raid, the ofﬁcer—in—chargé of
'the'pf‘Jlice s_tation, the ofﬂcér—in-char_ge of Ljhe Malkh;ina:, f;t;le_ofﬂcial who

‘ 1 T . carried the sample to the laboratory to prove that the sample was not

1

L 2
! i tampered with and could not be tampered with during this period. Only the
report of the Forensic Science Laboratory is per se admissible and it is not

P ' _.-necessary 1o examine any official from the Forensic Science Laboratory.

Ay
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such evidence been produced, the same would have

gone agamst the prosecution.”

[22] Section 524 of the Act has been enacted for disposal of drups

and :t is not the job of the Magistrate to certify the inventory at the stagelof

en an application is

seizure. Sectlon 52A of the Act comes into play only wh

made to the Magistrate that the drugs specified are to be destroyed. in

cases of prior information where the Investigating Officer proceed to search

the premlses or a perscn on the basis of mformation received or on the

baéis of his own helief then it Is obvious that the authonzed

ofﬂcer/empowered officer or potice officer ‘should carry lnvestlgatron kit with

him containing ail necessary material such as weighing scales and material

to seal the contraband material at the spot.

[23] One of the most importanté aspects of any case under the

NDPS Act i5 that once possessmn of the accused is proved the burden shifts

4pon him to expiarn his possession. Therefore a heavy burden ltes upon the

:p;osecut:on to link the report issued by the Forensrc Scrence Laboratory to

the material which was se‘azed at the time of the search operation being

carned out The chain has to be complete and it is the duty of the

prosecutlon to prove before the Court that the sample which was taken at

uld not be tampered

the spot was kept in such a condition that the same co

with or opened till it reached the laboratory.

[247 Therefore, under Section 51 of the Act the procedure under
the code of criminal procedure will be followed in respect of search, seizure

and arrest. ThlS procedure is laid down and as far as possible independent

“No. 39 of 2015. " Page 16 of 23 _
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~witnesses should be assocxated with the search and selzure operaliogs

especially when the search 1s conducted on the basis of prlor mformatton.

[251 Section 100 of the Cr. P.C deals w'lth this aspect of the matter
and the provision of Section 100 Cr. P.C must be followed even in the cases-
of NDPS Act. However, in cases of chance recovery Of where the

information is recelved at such @ place that itis not possible for the pohce

> ("(\\{ officials to collect all the necessary materials and parapherhalia which

N s\ T
def‘“‘ ‘;\:ﬁ, should be part of the investigation kit then the investigating Kit need not be
Gn0e 0 .

Lo .
ot RCia carried.

w

[26]  When on search of a person O cearch of a place any
contraband substance 1S recovered it is the duty of the "empowered

officer/police official to ensure that the same 15 sealed at the spot. The

empowered officer is also authorized to draw samp\es at the spot itself. In
the seizlire mero he must c1early mentlon the identifying mark on the seal

affixed on the ceized material andfor the samples, if any, drawn on the

-

CETRY W4 RoAAn s
o

I
it

spot. The weight of the seized material as well as weight of the samples -
shouid be clearly mentloned in the seizure memo ‘In cases of bottles etc. it
is not necessary o mention the weight but the number of bottles, the

~ yolume of material stated to be in each bottle along with other iderit'ifyi;g

marks such as name of manufacturer, hatch number etc. should be c_lea'rly
mentioned in the saizure report. After 'preparing the inventory the material

should be sealed at the spot itself. However, in case where the

Investigating Oficer does not have investigation Kit of in case of chance
recovery of someumes when the place of seizure is so remote that there is

chance of the accused escaping if- this exercise cannot he done at the spot .

 ABNo.390f 2015, _ © page170f23




" nurpose of Section 524 is to ensure that the contraband substance is
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[31] In Tripura there is some mis'concéption that the first inventory
of seizure has to be prepared by the Magistrate. This is totally incorrect. In
-1l cases as far as possible the sealing and sampling should'be done at the
spot and If it cannot be done at the spot then before the police. officer or

the officer empowered under Section 53. Only in those cases where the:

. Magistrate has %s'sued the warrant s the semed material to be producéd

hafore the Magistrate. The role of the Magistrate comes in only at the stage
when the police officiais take a conscious decision that the cohtraband'
material should be dispesed of at the pre-trial stage. 'Normally all-caae
property has to be produced at the stage of trial This led to prab{em being

faced where such dangerous material were liable to be stolen or misused

sither in the police Malkhanas or in the Malkhanas attached to the Courts.

Therefore, Secticn 52A was incorporated with the Act.

| 321 | Section 52A has nothing te do with search and seizure. The

£

disposed of under the supervision of a Magistrate: and if the Magistrate

follows the mzndate of Section 52A then the cert;ﬁcate Issued by hlm is per

se admissibie in evidence and it is not necessary for the police or the
nvestigating agency 1o produce the buik seized material which s the case
property befcre the Court. The intention behind Section 52A is to ensure

-

destruction o7 such harmful material 2t the pré trial stage.

[33] Even when Section 52A has been rescrted to the irventory
produced must be the inventory prepared by an officer empowered to do S0

under sub Section (1) of Section 52A. The duty of the Magistrate is to verify

the Inventory and in- this regard we are clarifying the pos&tion further. In .

AB No. 30 of 2015, - " page 20 0f 23
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case section 52A 'S not complied with and the seized material is not
destreyed then it s the duty of the prosecution to produce the same pefore

the trial Court during trial.

1341 Saction 32A is @ Very important provleion. Narcotic Drugs and
psychotropic guhsiances are vulnerable to misuse. When huge quantities of
_contraband are- s’e’zzed it ie not possible 10 keep them safel\,f in the _
2 aaliknanas and there méy be a chance of piiferage OF ‘the narcotic
substances falling in wrong hands. Therefore, the aforesald Sec‘t‘a’on was
inserted in the NDPS Act. Under sub-section (2) of the aforesaid Section
after the contraband has peen produced pbefore the empowered officer
endef Section 53 of the Act the said officeris required 0 prepare @
inventory - of the alieged Narcotic Drugs and psychotropic 'Subsl’.canc'e.sl
containing demils refating to thelr description, qu'a'ﬂtv, quaetity, reode of
packing, marks, numbers and other identifying particulars on the packing in '
which they are 'pecked. The country of or'tgin and.‘otherj particulars as
referred to In sub section (1) may also be considered relevant 10 ider_wt'\fy
the narcotic drugs. Thereéfter, the empowered officer can apply to any
Magistrate under Section 52A for the purpose ef; cert'ifying the correctness
of the inventory so prepared; or taking in the presence of the Magistrate,
photographs of such drugs of substances and certifying such photographs
as true G lestly allowing 1o draw. rep_resentative sample of s.uch dfugs or
substances in the presence of the Magistrate and certifying the correctne‘fi;s.
of any Hst of semnlas so drawn."l'he Magistrate is required t0 deal with this

application forthwith. Under sub section (4) the inventories, photographs

' ABNo. 39 of 2055 . page210f 23

i B




-~ st of samples certified oy the Magistrate are to be treated as primary

avidence by thé Court trying the offence.

r3s] Thus, it is apparent that an onerous and important duty is
~ = on the Magistrate. The Magistrate must ensure tha’ﬁ the 1n\}rent0_ry'
orapared by the Officer is proper. We would- like to reiterate that this job
must be performec by the Magistrate himself and he cannot issue ti.'ua

///{ certificate merely on the asking of the police officer. The Magistfate'm!.,ist
. _
N

/4; (ﬂo@\‘;w - zrsonally and by himse!f verify the correctness of the Inventory. Therefore,

L\ .Q\:x’ -

Eaas : ; ol :

A & . 2 Cuty s cast upon the Maglstrate to verify the number of seals, the seal
A OV

o@\_\.{_@\wc’ et

impression and N2 should tally the same with the sample seal impression.

The Magistrate shouid not blindly copy what is stated in the application filed

.ndar Section 52A but it is his duty to ensure that he records the exact

number of seals, the seat impression,‘ the other special markings or
identification m? T;;é on the parcels. He'must ensure and write down
- whether the seals are broken or infack. 4e must also clearly ohserve
. mether the parcel 2zpsars to be ta_mpered with or not. He must ensure

presence and “naraafier he shouid certify the inventory.

[36}- 1n case samples have to be drawn the Magistrate must ensure
shat If there are mors One packet then separate samples aré drawn from

? sach packet: Obvicusly, he need not draw samples from the parcels stated

to be parcsls samples if drawn by the polite but in case of a plurality o
buik parcels he must ensure that separate .samples are drawn from each

packet. The Magistr? 22 shouid also ensure that before drawing the parcels

-

he makes the substance homogenous. We are not going into the detalis as

N
r.‘\f,

o W/

that the Narcotic Drugs and Psychotropic Substances are weighed in his-

AR No. 35 of 2015. - page 22 of 23
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to how the substance has Fo be made homlogenous,but all Magistrates have
received trainins iereby It has been expiained to them how material is
made homoganous so that a representative sample of the whole is drawn.
This is »oimzily done by cutting the nulk into a number of smaller units

usuaily four, re-uniting them then cutting them again and then re-uniting

them. The Magstrate then must ensure that the samples and the bulk

' drugs are again resealed ‘in a proper manner. The order sheet of the

proceed "ol should reflect each and every action taken by the Magistrate. -

In case photographs are taken then the Magistrate must ensure that the
same are taken 0 his presence. We must agaln reiterate that this job has to

he done by the Magistrate himself and cannot be delegated to any member

of the wourt staffl

[37] 1n view of the above discussion, I.am clearly of the viéw that
- Section 42 has been complied with and Section 52A was not required to be

compliz” with in this case. Therefore, I find no merit in the bail application.

Accordingly the same is rejected. .

Crpy of this judgment he circulated to all judicial officers in

the State of Tripura.

o

d.dey. o i
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